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 the overarching policy goal of regulating activities undertaken by or on behalf of NFPs (this 

could be split into different contexts, such as NFPs providing goods and services and NFPs 

seeking donations without providing goods and services) 

 the overarching regulatory approach (for example, emphasis on education particularly for 

minor and unintentional breaches) 

 the powers of ACL regulators and how they will be used in the broader multi-regulatory 

model especially where activities are cross-jurisdictional  

 causes of action available to the public where there are breaches of the ACL, and 

 the remedies that can apply when there are breaches of the ACL. 

The explanatory and educative materials should help NFPs and their advisers understand how the 

ACL applies to their activities generally, and in relation to fundraising specifically. We recommend 

that they: 

 summarise the relevant provisions of the ACL and signpost the actual provisions, defences 

and penalties 

 give practical examples of NFP activities that are clearly in, and those clearly out of scope 

 provide guidance on how to comply with the ACL (in forms accessible by all parts of sector, 

including in writing (using case studies), visual and other multi-media), and  

 outline the roles of the regulators and the approaches they will take. 

The ACNC educative materials including ‘ACNC Commissioner’s Interpretation Statements’, guides, 

checklists supported by webinars and also face-to-face consultations provide a good example of how 

this guidance can be tailored to the sector.  We encourage the Australian Competition and 

Consumer Commission (ACCC) and other ACL regulators to work closely with the ACNC in developing 

and distributing materials to the sector. At least initially, there could be opportunities to join the 

ACNC and Australian Taxation Office in their annual series of face-to-face sessions, utilising each of 

the state ACL regulators, as a powerful example of ‘joined-up’ government.  

As a general principle, we highlight the importance of collaboration with peak and sector-based 

intermediary bodies in the development and promotion of these materials (Recommendation 2).  

This education could be funded, over time, from any pecuniary penalties arising from misconduct 

that a Court directs to regulators. We consider it appropriate that such funds be directed to 

education – delivering a benefit to the sector more broadly, consumers and the donating public. To 

avoid doubt, regulators should not, however, look to penalties as a revenue line nor should 

education only be undertaken if and when funds are available (from pecuniary penalties).  

In our view, funding could also come from a re-allocation of monies otherwise spent by state 

regulators on administering current fundraising laws.  

The following Examples (1 and 2) further explain why (and what) we have recommended guidance 

be provided about the term ‘trade or commerce’, and how this term applies to many of the activities 

of NFPs, including fundraising. 
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Example 1:  Trade and Commerce – which activities of NFPs are “business or professional” activities? 

Many activities of NFPs fall within the ACL because the definition of ‘trade and commerce’ is very broad and 

includes a ‘business or professional activity (whether or not carried on for profit)’ where ‘business’ is defined as 

including ‘a business not carried on for profit’.   

It is the activity that it is the focus of this definition. It does not matter if: 

 the NFP is itself operating as business or professional activity 

 an activity is undertaken by the organisation’s paid or unpaid workers (volunteers, discussed above).  

If the ‘activity’ is a ‘business or professional activity’ then it will meet the definition of ‘trade or commerce’ within 

the ACL, for example, where a NFP provides a service at commercial rates (gardening) or sells products (gardening 

books).  This compares with, for example, a NFP which provides free services or products (house cleaning services 

delivered by non-professional volunteers or donated books to the elderly). 

However, as previously submitted (Justice Connect, Response to the ACL Review, May 2016) there are some grey 

areas. We note that CAANZ has formed a view on some of these areas. This suggests that regulators are already 

able to provide some indication in guidance of when an activity is likely to meet the definition. 

Example 2:  Trade or Commerce – is a fundraising activity a “business or professional activity”? 

Norman O’Bryan AM SC has advised that where a fundraising activity has a level of organisation about it, it is 

likely to fall within the definition.  

As recommended, guidance should provide clarity, including indicators of when an activity such as a fundraising 

activity is likely to fall within the definition. Indicators could, for example, include where: 

 there is a campaign that has been developed by fundraising professionals (whether on a paid or voluntary 

basis, discussed above) 

 there is an organisational plan or a certain sum of donated funds which the organisation generally raises 

to carry out its work, and/or identification of specific beneficiaries 

 numerous activities are undertaken to implement an organisational plan, like the tasking of existing 

workers (paid or volunteer) or obtaining permits from local councils 

 the fundraising is supported by formal or professional communications or campaign materials 

 the fundraising campaign is promoted widely (e.g. on social media, in newsletters (in some cases it may 

also involve paid advertising) or through existing networks)  

 specific services are procured (i.e. engaging workers – paid  or volunteer – for the purpose of the 

fundraising campaign, or the engagement of a third party) 

 specific goods are procured (e.g. branded pens) to assist with the raising of funds, and/or 

 funds are collected. 

The likelihood that a fundraising activity is in trade or commerce increases if more of the indicia above are 

indicated. Some of the indicia above alone are sufficient to indicate a fundraising activity falls within trade or 

commerce, for example, the procurement of specific goods or services.  

As recommended, consultation on this guidance with NFPs, peak and sector-based intermediary bodies, 

consumers of NFP goods and services, donors and with other relevant regulators needs to occur to refine this list 

of indicia.  
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these private rights can be exercised at the current time in relation to the ACL and there is no 

evidence of them being used for vexatious purposes. Clarification of the application of the ACL to 

fundraising would also protect fundraisers against vexatious litigation under the ACL, through 

making their obligations clearer. 

Question 2 also asks for comments about the benefits and costs of using the ACL for fundraising 

regulation. 

It is our view that using the ACL to regulate fundraising (instead of state and territory-based 

fundraising laws) would not involve additional costs for regulators and will save the NFPs well in 

excess of $15 million annually (as this is the estimate for registered charities who are about 10% of 

the overall NFP sector – which means it is possible this saving could be in excess of $100 million 

annually). Existing funding/staff working on the fundraising regimes should be formally redeployed 

to work using the ACL, ideally on education and proactive compliance work. 

The regulators with oversight of the ACL are the same regulators concerned with fundraising laws 

(the consumer affairs or fair trading bodies in each state and the Australian Capital Territory), other 

than the ACCC. This means that for the most part the regulators involved in administration of the 

fundraising laws would remain unchanged.  

The additional advantage of this is that existing experience in regulating the fundraising activity of 

NFPs can be retained. We note that these regulators are already experienced in the operation of the 

ACL, for example, in Victoria, of the civil proceedings on hand at 30 June 2015, the majority were 

under the ACL.23 

As we previously submitted (Justice Connect, Response to the ACL Review, May 2016) our approach 

avoids issues that could arise if all provisions of the ACL were to apply to fundraising.  

We are aware a number of issues that have been raised as potential unintended consequences. We 

consider these below. 

 Provisions drafted in contemplation of a contract between a consumer and a supplier or 

manufacturer could be applied where the only activity undertaken is to seek a donation. In 

our view, a donation of its very nature does not involve a contract or bargain, but is rather a 

gift given voluntarily. We support the current interpretation by the ACCC that unsolicited 

consumer agreement provisions do not apply where a donation is sought without any 

associated provision of goods or services. 

 Concern that some provisions of the ACL (including possible remedies) that deal with a 

donation (without a supply of goods or service) could change the character of that donation 

so that it (the donation) no longer meets the Income Tax Administration Act 1997 

requirements of a ‘gift’. We are advised by Norman O’Bryan AM SC that this proposition is 

not correct. We note that the Fundraising Institute of Australia is awaiting a non-binding 

ruling from the Australian Taxation Office confirming this position. 

 

                                                      

23 Consumer Affairs Victoria, Report on Operations 2014-15, Making markets fair 
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However, the ACL is better regulation, not more regulation. It offers a practical solution, balancing 

risk with the need for a regulatory framework that supports protection of a donor where mischief 

has occurred, whilst providing the NFP sector a means to efficiently and effectively fundraise in 

efforts to achieve its mission – for the benefit of all Australians. 

We welcome any opportunity to discuss this submission.  

Yours sincerely 
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