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SUBMISSION TO THE AUSTRALIAN CONSUMER LAW REVIEW INTERIM 
REPORT 

The Australian Charities and Not-for-profits Commission (ACNC) welcomes the 
opportunity to comment on the Australian Consumer Law (ACL) Review Interim Report 
(the Interim Report). This submission outlines the ACNC’s views on the questions raised 
under section “1.2.3 Fundraising activities and the ACL” of the Interim Report, and is in 
addition to ACNC’s earlier submission to the Issues Paper. The ACNC’s response to the 
issues raised in the Interim Report draws upon the ACNC’s experience regulating the 
charity sector, as well as research commissioned by the ACNC – the Australian Charities 
2014 report1, the Deloitte Access Economics report on options for regulatory reform2, and 
research into public trust and confidence.3    

The ACNC acknowledges that the ACL covers a broad range of issues affecting 
consumers and businesses across a range of industries. As a result, the ACNC 
recognises that it may be challenging for the ACL to incorporate amendments that would 
fully protect against risks associated with fundraising activities, given the current 
interpretation of ‘trade and commerce’. Nevertheless, this review of the ACL presents a 
rare opportunity to explore avenues for reforming the existing inconsistent and sometimes 
burdensome state-based fundraising regulation with a modernised framework. The ACNC 
is keen to offer its support to CAANZ to provide advice on potential options in regard to 
reforms in this area.  

Clarifying the current application of the ACL 

The Interim Report presents the following option as a means to address the concerns 
raised in a number of submissions around the ACL’s application to the not-for-profit (NFP) 
sector, including the ACNC’s submission, that there is uncertainty around how the ACL 
currently applies to fundraising activities: 

1 Cortis, N., Lee, I., Powell, A., Simnett, R. and Reeve, R. (2015) Australian Charities Report 2014. Centre for 
Social Impact and Social Policy Research Centre, UNSW Australia.  
2 Deloitte Access Economics (2016), Cutting Red Tape: Options to align state, territory and Commonwealth 
charity regulation.  
3 Chantlink Market Research (2015), ACNC 2015 Research: Public trust and confidence in Australian 
charities. 











protection for the community, particularly through their permit processes for face-to-face 
fundraising. Other forms of protection can also be found under other pieces of legislation, 
such as the Crimes Act and the relevant Incorporation Acts. 

Potential regulatory gaps after extension of the ACL 

iii. Would there be any unintended consequences, risks and challenges from
extending the application of the ACL to address regulatory gaps for
fundraising activities? If so, how could they be addressed?

The response to this question will assume that an extension of the ACL to address 
fundraising activities will occur in tandem with repealing state and territory fundraising 
legislation, otherwise there would be greater duplication in fundraising regulation. Where it 
would remove state and territory fundraising requirements, extending the ACL to fully 
cover fundraising activities would significantly benefit charities and the NFP sector. Not 
only would it remove red tape, it would create a nationally consistent framework for 
fundraising regulation that is easily accessible. Accessibility is critical in ensuring charities 
are able to understand what their obligations are, regardless of where they operate.  

While it is preferable to consolidate fundraising legislation under the ACL’s single 
framework, the treatment of volunteers within the ACL remains an issue. The Interim 
Report notes that while third-party fundraisers and employees of a charity are likely to be 
considered as engaging ‘in trade or commerce’ when soliciting donations, it is difficult to 
extend this interpretation when a volunteer is fundraising. For charities and the NFP 
sector, there is often little distinction between a volunteer, employee or contractor in the 
fundraising context. Further, a consumer or donor would generally expect the same level 
of protection, regardless of who approaches them to conduct the fundraising. The ACNC 
acknowledges the concerns raised by CAANZ on extending the definition of ‘in trade or 
commerce’ as it may have wide-spread implications, and would support alternative 
approaches that would achieve the same outcome of including volunteers and holistically 
capturing fundraising under the ACL.  

Role of the ACL in facilitating red tape reduction 

3. Would extending the ACL to all fundraising activities be necessary or desirable
to facilitate potential reforms of state and territory fundraising regulation?

The ACL is a nationally well-accepted framework by consumers, businesses and 
government. This is most clearly reflected by the positive results from the Australian 
Consumer Survey 2016.8 Commonwealth and state governments have collaborated 
effectively in administering the ACL, and mechanisms exist to update the ACL so that 
emerging issues are addressed in a timely manner. Using this existing framework is an 
effective and efficient option to resolve fundraising regulation in Australia.  

Fundraising regulation has been an ongoing issue and has been raised publicly on a 
number of occasions by the NFP sector and within government inquiries. In preparing the 
research report, ‘Contribution of the Not-for-Profit Sector’, the Productivity Commission 
received a number of submissions from the NFP sector that raised their concerns and 

8 Above, at 4. 



frustrations with fundraising regulation.9 More recently, a coalition of influential bodies 
from the NFP sector (including peak bodies such as the Australian Institute of Company 
Directors, the Governance Institute of Australia, the Community Council for Australia, 
CPA Australia, Chartered Accountants Australia and New Zealand, Philanthropy 
Australia and Justice Connect: Not-for-profit Law) have advocated for reform to 
fundraising regulation through the ACL. Further information on this coalition and its 
proposal is available through the ‘Joint statement on fundraising reform’.10  

To date, meaningful reform has been challenging, particularly given the fragmented state 
of fundraising regulation. This review of the ACL presents a rare opportunity to initiate 
reform to fundraising regulation. If this review is not used to bring about these necessary 
changes, then it will be a lost opportunity to achieve significant regulatory savings for 
charities.  

Conclusion 

The ACNC would welcome the opportunity to discuss any aspects of our submission 
(including our earlier submission to the Issues Paper) or support the work of the ACCC 
and other regulators in relation to any regulation changes for charities arising from the 
review.  

Contact: Ross Gillott, Policy Manager 

ross.gillott@acnc.gov.au 

9 Productivity Commission (2010), Contribution of the Not-for-Profit Sector, Research Report, Canberra. 
10 See the ‘Joint Statement on fundraising reform’ here: http://www.justiceconnect.org.au/fundraisingreform. 


