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About Communications Alliance
Communications Alliance is the primary telecommunications industry body in Australia. Its
membership is drawn from a wide cross-section of the communications industry, including
carriers, carriage and internet service providers, content providers, equipment vendors, IT
companies, consultants and business groups.
Its vision is to provide a unified voice for the telecommunications industry and to lead it into
the next generation of converging networks, technologies and services. The prime mission of
Communications Alliance is to promote the growth of the Australian communications
industry and the protection of consumer interests by fostering the highest standards of
business ethics and behaviour through industry self-governance. For more details about
Communications Alliance, see http://www.commsalliance.com.au.
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1. Introduction
1.1. Communications Alliance (CA) welcomes the opportunity to make this submission to
Consumer Affairs Australia and New Zealand (CAANZ) in response to the Australian
Consumer Law Review Interim Report dated October 2016 (Interim Report).
1.2. As outlined in our June 2016 submission, one of CA’s prime missions is to promote the
protection of consumer interests by fostering the highest standards of business ethics
and behaviour through industry self-governance.
1.3. CA and its members are also committed to ensuring that positive customer
experiences remain at the heart of telecommunications sector development. That
commitment informs the content of this submission.
1.4. CA’s submission comprises of the following sections:
a. Section 2 - Provides some general comments on the Interim Report and principles
CA believes should guide future development of the ACL.
b. Section 3 - Sets out CA’s comment on specific options and questions raised in the
Interim Report.
c. Section 4 – Recaps key recommendations CA made in its June 2016 submission
which relate to areas that are not a significant focus of the Interim Report.

2. General comments on the Interim Report and principles CA
believes should guide future development of the ACL
2.1. The Interim Report notes that stakeholders who have provided input into the review
of the ACL (Review) generally agree the ACL’s overarching objectives are
appropriate, and the majority of submissions in response to CAANZ’s 31 March 2016
Issues Paper convey a view that the ACL remains largely ‘fit for purpose’ as a tool for
effective support of consumer policy in Australia. CA agrees with these views, while
recognising the importance of periodically reviewing the ACL to ensure it remains an
effective tool for consumer protection and is sufficiently flexible to respond to new
and emerging issues.
2.2. As set out in CA’s June 2016 submission, CA believes it is important that such reviews
be informed by clear principles for assessing the need for, and suitability of, any
changes proposed to the ACL. This will help ensure regulation remains
proportionate, and does not have inadvertent consequences that stifle innovation
or business efforts to simplify the way they do business and improve the customer
experience.
2.3. The principles CA put forward for this purpose in the June 2016 submission included
ensuring that before any new regulation is introduced:
a. There is sufficient evidence of an existing or foreseeable regulatory gap that should
be addressed.
b. Existing consumer protection provisions in the ACL or other instruments cannot deal
with a relevant issue sufficiently.
c. Overlapping regulation is avoided (including with consideration of where
introduction of new regulation will overlap with industry-specific regimes1).

1

CA’s June 2016 submission noted the telecommunications industry in Australia is governed by a
significant number of sector-specific instruments incorporating consumer protection measures,
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already protected so long as the goods or services are of a kind ordinarily
acquired for personal, domestic or household use; and
b. businesses acquiring goods and services above the current threshold are often
protected by contractual terms, including service level agreements, that are more
appropriate for the transaction and go beyond what a consumer guarantee
would offer. It should not be presumed that these protections are less than the
statutory consumer guarantees.
What impacts would a change to the threshold have considering the types of goods or
services that would be captured but that are not already?
3.10 CA submits that an increase of the threshold to $100,000, or $300,000 would capture
the supply of goods and services to many businesses which it may be considered do
not need the same general protections as ‘individual’ consumers. To the extent that
businesses need special protections in their commercial dealings, the question arises
as to whether this is already adequately achieved with the unconscionable conduct
and unfair contract terms provisions. CA believes that there has been insufficient
evidence to the contrary presented in the Review to date.
3.11 An increase to the threshold also risks being counterproductive in terms of how it may
affect some commercial dealings. In particular, it is arguable that the more
prescriptive and broader the application of the consumer protection regime, the less
likely parties will be to negotiate bespoke terms specific to their situation - which may
go beyond the minimum legislative protections provided in the ACL.
3.12 Regarding the option of tying the threshold to CPI would have the consequence of
creating uncertainty for both consumers and businesses from one year to the next
and introducing an additional administrative burden for businesses to assess and
potentially adjust business practices year upon year to accommodate the increase.
The threshold should remain as a fixed monetary figure, subject to periodic review in
the ordinary course of review of legislative instruments.
3.13 If the threshold were to be changed, CA suggests first that further industry
consultation is needed to understand:
a. what types of agreements should be covered by the definition that are not
already covered, and whether there is a more appropriate mechanism to afford
these agreements special protection, so as not to overreach into transactions that
wouldn’t benefit from this regulation;
b. if there is to be an increase to the threshold, what that increase should be and
what unintended consequences may arise from the increase;
c. the impact to both consumers and businesses, of tying the threshold to CPI, and
d. how the increase would impact suppliers of certain goods or services,
prior to a definitive determination being made on this issue.
3.14 CA believes that in-depth industry consultation on the aforementioned issues is both
pertinent and necessary before reaching a conclusion on this issue. CA would be
hesitant to support the view of simply raising the threshold arbitrarily to $100,000 (or
some other value) on the basis that it hasn’t been increased since 1986, or to
$300,000, to align with the threshold in the small business unfair contract term regime.

Consumer Guarantees
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the motor vehicle industry in 2013. CA considers something similar for the
telecommunications industry would be beneficial to address consumer guarantees
issues.
3.22 CA considers that any industry specific guides should be developed in consultation
with the relevant industry, because industry participants have had to address issues
specific to their industry and could provide valuable insight into the sorts of issues on
which guidance and greater clarity should be provided.
How could concepts such as ‘durability’ and ’major’ failure be more clearly defined?
3.23 CA agrees that further guidance on what is ’durable’ would be useful. The definition
of ‘acceptable quality’ refers specifically to the concept of durability without clear
guidance, making the definition difficult to interpret.
3.24 If there were guidelines stipulating that (for example) a 24 month durability period for
mobile handsets was a reasonable benchmark for durability this would assist frontline
staff when providing guidance to customers regarding how long a product is
expected to last. Customers and retailers would have a clearer understanding of the
concept of durability as it relates to the mobile handset, which would in turn result in
a better customer experience.
3.25 It would also lead to a reduction in the costs that are incurred by suppliers who assess
devices on a case-by-case basis to determine whether a claim can be made under
the ACL, as devices older than 24 months would not need to be assessed at the
supplier’s expense.
3.26 Likewise, the scope of what is and what is not a ‘major’ failure in respect of products
and services under the ACL should be clearer. In its June 2016 submission CA
provided examples of the type of guidance that may be provided, specific to the
issue of differentiating between major and not major failures 3. It maintained that this
would be a useful way to guide businesses and consumers on interpreting this part of
the consumer guarantees regime and, as mentioned above, suggest that a detailed
inquiry with a range of industry experts and sector-specific customer input would be
required to effectively achieve an effective outcome in this regard.
3.27 Where a failure is not major, the supplier is required to remedy the failure within a
’reasonable time’, which is not defined. Industry guidance on this point would also be
useful because what is reasonable will vary depending on the circumstances. For
example, a reasonable time to remedy a problem with a fixed line service or mobile
phone would presumably be much shorter than for a minor fault with a mobile phone
accessory (e.g. headphones).
3.28 The Interim Report asks the question as to whether multiple minor failures could (or
should) equate to a ‘major’ failure. Again, CA considers that the issue of multiple
non-major failures is one of clarification rather than change. Guidance as to what
kinds of minor defects could lead to a major defect in the telecommunications
industry would be useful. For example, if an issue with a mobile handset has occurred
more than once, but can be easily fixed for a reasonable price by way of a repair; or
if similar problems are not reported by other consumers and a replacement of the
handset would consequently seem appropriate, CA queries whether a full refund
would be necessary in that circumstance.
3.29 The Interim Report also suggests that an unsafe product could indicate a ‘major’
failure. CA believe this is already adequately covered under section 260(e) of the
ACL, which specifies that a product must be safe to be considered of ’acceptable
quality’. In its current form, the law already provides that there is a major failure if
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‘major’ failure in respect of this point are not necessary.
When should a refund be provided to customers?
3.30 In relation to refunds specifically, CA considers that it is reasonable to provide refunds
where goods purchased fail within days, weeks, or even months of purchase,
because these goods are not easily categorised as reasonably durable. However,
taking the example of the mobile handset again, if the handset were to fail several
years after purchase, the position is not as clear-cut and a customer may become
frustrated when they try to return the handset on the basis of a major failure and their
claim is rejected. Because the transaction is not a high value transaction, the
customer would be unlikely to obtain legal advice in this situation, resulting in a
negative customer experience. On the other hand, the retailer may try to save costs
and simply provide a refund when the customer requests it, without properly assessing
the nature of the fault with the handset, which is also not ideal. Each time a customer
makes a similar claim it needs to be considered on a case-by-case basis, which is also
costly.
3.31 Because the situation differs from product to product, and products need to be
assessed on a case by case basis, this is yet another reason why it would be useful for
industry specific guidelines that suggest what constitutes a ‘major’ failure for goods in
a particular industry because this directly feeds into whether or not a customer can
request a refund.
How can the process involving the mandatory notice for warranties against defects (WAD) be
improved?
3.32 CA submitted in its response to the Issues Paper in June 2016 that the mandatory text
is no longer required. The ACL provisions already ensure that consumers are
protected. Section 18 prohibits misleading and deceptive conduct, and section
29(m) prohibits false or misleading representations, including concerning the effect of
a warranty. Consumers are now well aware of these rights in relation to products and
services.
3.33 CA made the following recommendations regarding the mandatory text:
a. as a first preference, the provisions should be amended to remove the prescribed
text that must currently be included in any document that evidences a ‘warranty
against defects’; or
b. as a second preference, the text itself should be amended to ensure that it is not
confusing or lacking in alignment with the other provisions in the ACL that relate to
warranties against defects; and
c. more guidance should be provided relating to how the warranty against defect
(WAD) provisions apply in the context of standard customer terms that are divided
into a number of different pages on a supplier’s website. Ideally, each such page
should not be taken to be a separate ‘document’ that references the WAD, and
thus individually subject to each of the prescribed text and other requirements in
the Regulations; and
d. where the regulation makes it an offence for a supplier to “give” a consumer a
WAD notice that does not comply with the prescribed requirements, an exemption
should be included for a person who:
o
o

did not authorise the preparation of the WAD notice; and
would only be considered to have “given” the warranty against defect notice
to a consumer on the basis of physically providing a product to that consumer.

3.34 Further, CA submits that the mandatory text requirement imposes an ongoing cost
burden on businesses, and in its current form it is not accurate.
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the former.
e. Business to business contracts should be exemptions to the unsolicited selling regime,
regardless of whether or not the product or service is of a kind ordinarily acquired for
personal, domestic or household use. The definition of business contract should be
amended so that it is defined as a contract for the supply of goods and services to a
business.
f.

Subsequent agreements of the same kind should be treated in the same way as
renewable agreements of the same kind and not be subject to a $500 cap. CA
believes that consumers in both situations already have an established relationship
with their supplier and should be permitted to contract freely for additional goods or
services of the same kind, and not risk having the delivery of their service delayed or
interrupted. For example, a customer who agrees to purchase a second mobile
phone and plan for their teenage child would in practice have to wait 2-3 weeks for
the service to be provisioned, despite the fact that the consumer is very aware of
the terms of the contract from their existing relationship. CA does not consider the
distinction between the 2 types of agreements is warranted.

Please refer to CA’s June 2016 submission for more detail and supporting commentary in
relation to the above changes.
Should the cooling-off period be replaced with an opt-in mechanism requiring
consumers to confirm the sale within a limited time before an agreement is valid for some
or all agreements?
3.65 As noted above, CA considers that, as the current provisions relating to unsolicited
consumer agreements are, by and large, working appropriately, a strong evidence
base is required to support any significant reframing of the provisions. Moving from
an opt-out to an opt-in mechanism is an example of a change that would be very
significant, as it would require more from both the consumer and the supplier. A
consumer would have to contact the supplier to effectively opt-in, and the supplier
would have to adjust its business processes to accommodate opt-in requests coming
in at unspecified times.
3.66 Further, as CA noted in comments in section 2 of this submission, consideration should
be given to whether such a change risks giving rise to disproportionate or
unnecessary costs on business, or inadvertently resulting in adverse consumer
experiences. If so, the importance of having particularly strong evidence to support
the need for the change grows.
3.67 In this context, CA notes that introducing an opt-in mechanism would have real
potential for material adverse impacts for businesses and consumers. For example:
a. Requiring a consumer to opt-in a second time (i.e. following the first acceptance
of the service from the unsolicited sale) is burdensome to the consumer and there
is a risk that consumers would simply forget to opt-in by the specified date.
b. It would increase administrative costs on businesses, who would need to
implement processes to deal with more incoming contacts relating to opt-ins or
uncertainty about the next step in the transaction process.
c. Suppliers currently have a definite date on which to supply services or dispatch
goods (so as they comply with the specified cooling off period), but the
uncertainty of an opt-in mechanism could lead to further delays and uncertainty
around these activation/delivery aspects. This would not result in a good
experience for consumers.
3.68 Taking into account these factors, CA does not believe that replacing the cooling-off
period with an opt-in mechanism would advance consumer interests or is necessary
to address any demonstrated consumer harm from the current regulatory approach.
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Report.
3.86 CA believes that it is unnecessary to seek to particularise each and every form of
conduct or representation, or to address particular technology-related scenarios,
where those representations or that conduct would be adequately addressed by the
existing prohibitions under the ACL, notably as to the making of false or misleading
representations, as well as the more specific, but nevertheless expansive, prohibitions
in the ACL in respect of particular categories of representation or conduct.
3.87 In addition to the ACL, the telecommunications industry is already subject to a range
of other regulatory instruments that incorporate a significant number of consumer
protection-related information provisions in relation to the manner in which it sells and
supplies telecommunications products to Consumers. Those protections apply to
online interactions, as well as to in store or phone interactions.
3.88 In particular, the industry is subject to the Telecommunications Consumer Protection
Code (TCP Code), which governs the advertising and sale of telecommunications
products and services to consumers.
3.89 The TCP Code sets out very clear and prescriptive requirements which have the
effect of mandating transparency around the advertising and sale of such products.
It requires the inclusion in advertising of the minimum quantifiable price; if that full
minimum quantifiable price is made up of various components, the TCP Code would
require Telcos to call out what those components are). These obligations (amongst
others set out in the TCP Code) seek to ensure price transparency, regardless of
medium of advertising or sale.
3.90 The TCP Code also requires telecommunications providers to create Critical
Information Summaries for the services that they offer to consumers. Those Summaries
must state “the inclusions, exclusions and any important conditions, limitations,
restrictions or qualifications for that offer, where applicable." These summaries must
be made readily accessible to customers, and again, regardless of the sales medium
the consumer is interacting with, and must be provided to customers prior to the sale
in all but a limited range of instances, arising outside of an online sales context.
Should pre-selected options be prohibited?
3.91 The Interim Report proposes two options aimed at further enhancing transparency in
online shopping, the first being an outright prohibition on using pre-selected options
during a booking or payment process that results in consumers incurring additional
fees at the final booking or payment stage.
3.92 CA believes that a prohibition on the use of pre-selected options is unnecessary, and
could potentially have a negative impact on consumers, particularly where the preselected options (such as ancillary bolt-ons or add-ons) are in the consumer benefit.
For example, an option/add-on/bolt-on may be pre-selected as part of the overall
purchase because it gives the consumer the opportunity to purchase it at a more
favourable price, vs purchasing it as a standalone product.
3.93 Without the ability to pre-select options, it would then be necessary to narrow
consumer choice and force consumers to adopt a pre-selected bundle, or to
increase the number of selections that a consumer was forced to make in a
particular transaction by requiring that they uniquely select every option, even in
places where the inclusion of an option was likely to be frequently, but not universally
adopted. For example, a provider of a broadband service may wish to allow a
customer to choose from a range of modems, or indeed to choose to bring their own
modem. In that instance, it may wish to offer customers the pre-selection of a midrange model as the default choice likely to be adopted by the majority of customers,
whilst nevertheless allowing them the freedom to choose a more expensive option, or
to choose to not get a modem.
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guide how the product and pricing was depicted in a manner which could ensure
transparency for the customer; the supplier would, for instance, need to be mindful to
ensure that:
a. they clearly represented that a modem was required to use the service, especially if
they were to indicate a price that did not include cost of a modem;
b. they did not represent the price of the service without the default-selected modem
option was the price inclusive of that modem; or
c. the particular modem was a mandatory part of the service, where the customer had
the option of separately sourcing a modem from another provider.
3.95 All of the above would be properly regulated by existing provisions in the ACL,
without requiring bespoke regulation or prohibition of pre-selected options.
3.96 CA considers that the risk of introducing specific new prohibitions in this area is that
they may lead to even more persistent and rigid regulation in a sector of Australian
commerce that is innovative and evolving. This could introduce unintended costs
and complexity when, for example, businesses want to offer the same goods and/or
services or combinations of goods and/or services in different channels that suddenly
have different regulatory requirements.
Alternatively, should any associated fees or charges be required to be included in the
upfront price?
3.97 As an alternative to a prohibition on the use of pre-selected options, the Interim
Report proposes requiring that any additional fees or charges associated with preselected options be included in the upfront price.
3.98 As noted, CA considers that the provisions of the ACL, including its prohibitions in the
ACL on certain representations and conduct, are adequate to ensure transparency
of pricing in an online shopping context.
3.99 However, if the view is formed that the existing ACL provisions are not sufficient, CA
submits any measures over and above the existing framework of the ACL should be
industry specific, and apply only to those industries whereby consumer benefit would
be enhanced by additional measures. CA believes that given the additional
obligations imposed on telecommunication providers pursuant to the TCP Code
which prevent suppliers from staying silent on any additional fees (whether those fees
relate to pre-selected options, ancillary bolt-ons or add-ons, compulsory hardware
costs, installation costs or delivery fees), additional measures are not necessary for
consumers of telecommunications products.
3.100 Further, if additional measures are to be imposed, CA submits that measures requiring
additional fees and charges associated with pre-selected options be included in the
upfront price would provide further protection for consumers purchasing certain sorts
of products or services, and that this approach would be preferable over a blanket
prohibition on the pre-selection of those options, which may have a detrimental
impact on consumers.
3.101 CA believes that a requirement to include in a displayed “upfront price” may
inadvertently result in an outcome which is inconsistent with the broader objectives of
the ACL, by creating a perception that the pre-selected – and hence priced in –
inclusions are a necessary, not optional, part of the product or service, and that the
price with those optional inclusions that is displayed as the “upfront price” is the
minimum quantifiable price for the service, and not merely the minimum quantifiable
price for the pre-selected combination of options.
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has been a breach of the ACL.
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